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CYR, Senior Circuit Judge. Plaintiff Gary Walton

chal l enges various rulings which led the district court to
dismss his state-law claim for intentional infliction of
enotional distress against his former enployer, Nalco Chem cal
Conpany (Nalco), and to disallow his nmotion to anend the
conplaint to include a defamati on clai m under Maine | aw.

In its cross-appeal, Nal co chall enges wvarious
evidentiary rulings, as well as the denial of its notion to
dismss Walton's pendant state-law age-discrimnation claim
under the Maine Human Rights Act ("MHRA"). We affirm the
district court judgnment.

I

BACKGROUND!

In 1977, Walton joined the staff at Nut meg
Technol ogies, Inc. ("Nutnmeg"), selling water treatnment chem cal s
and supplies to industrial and institutional custoners in Mine.
Bet ween 1977 and 1994, his annual sales increased from $223, 000
to nmore than $1,000, 000. By the time Diversey Water

Technol ogies, a Nalco subsidiary, announced its intention to

IAIl relevant facts are related in the light nost favorable
to \Walton. See White v. N.H Dep't of Corrections, 221 F.3d
254, 259 (1st Cir. 2000) (judgnent-as-a-matter-of-law rulings
are revi ewed de novo, whereas the evidence and inferences to be
drawn therefrom are viewed in the |ight nost favorable to the
nonnovi ng party).




acquire Nutneg in October 1996, Walton then sixty years of age,
was earning $61,000 a year as Nutneg's highest paid Mine
sal esman. 2

Prior to the time Nutnmeg was actually acquired by
Nal co, Walton had explained to Nalco Vice-Presidents Peter
Hal | son and Kenneth Yankowski that he wanted to retain his sales
accounts and intended to continue working until at |east age
sixty-five. After Hallson and Yankowski acceded to his demands,
Walton entered into an agreenment not to conpete with Nalco
within his current sales territory for a period of eighteen
nmont hs followi ng any term nation of his enploynment with Nal co.
VWhereupon Nalco agreed to disburse $5,500 to Walton as a
retention bonus, provided that Walton renai ned enpl oyed by Nal co
as of Septenber 30, 1997.

In June 1997, however, Walton |earned that Nalco had
reassigned sonme of his sales accounts, including the third
|argest, to Troy Malbon, a thirty-one-year-old salesnan
previ ously supervised by Walton. On August 20, 1997, Walton net
wi th Yankowski and Joseph Carney, Walton's direct supervisor, at
their request. Yankowski inquired into Walton's financial

condition, including the value of his residence and personal

2Si nce Nal co acquired direct control of Diversey in Decenber
1997, we sinply refer to "Nalco."
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property, then announced that all of Walton's renmnining sal es
accounts would be transferred to Mal bon, effective January 1998.
Finally, Yankowski related two anecdotes about former Nalco
enpl oyees who had been denoted or discharged at age sixty-two,
expl aining that Nalco had forced one of them to accept early
retirement.

At the sane tinme, Yankowski advised Walton that Nal co
was not prepared to offer him any early-retirement incentive,
suggesting instead that Walton accept part-tine enploynent at
$20, 000 per year —Iless than one-third his salary at the tine.
Wal ton regarded Yankowski's remarks as warnings designed to
conpel himto accept early retirenment. In due course, Walton
retai ned counsel, who i nformed Nal co on October 3, 1997, that it
had engaged in age discrimnation. On Cctober 8, 1997,
Yankowski and Carney instructed Walton to bring additional
information regarding his financial condition, so that his
m ni mum financial needs could be calculated by Nalco with a
possi ble view to tendering hima buy-out offer.?3

At  Yankowski's direction, during another nmeeting in

Novenmber 1997, Walton was required to submt to an enpl oyee

SAround the same tine, Yankowski stated in the presence of
Ray Field, another Nalco enployee: "We can’t have a man
[Walton] in his sixties sitting on his accounts coasting. W
need to get a young rep in there selling business."
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eval uati on pursuant to a so-called Personnel Regeneration Formn
Walton tested deficient in thirteen of its fifteen categories.
Wal ton declined to sign the witten evaluation and rejected the
proffered enployment contract,* after informng Nalco Vice-
Presi dent Richard Murphy, in witing, that he woul d not sign the
new contract unless Nalco first met with his attorney to di scuss
the age-discrimnation clains. During this period, Wlton
experienced emotional distress and even fantasized about
suicide. In February 1998, Walton was discharged for refusing
to sign the new enpl oynent contract tendered by Nal co.

The day after Walton's di scharge, a Nal co enpl oyee cane
to the Walton home to reclaima piece of testing equipnment and
the conmpany car. After rebuffing Walton's request that he be
allowed to retain the testing equipnment for its "sentinental
value,"” the Nalco enployee repossessed both the testing
equi pnment and the conpany car in the presence of Walton's famly
and nei ghbors. Less than sixty days passed before Walton was
hired by a Nalco conpetitor and assigned to one of his forner
Mai ne sales districts.

Walton instituted suit in the United States District

Court for the District of Maine, claimng violations of the Age

“Al'l Diversey enployees were tendered new contracts at the
time the two firms nerged.



Di scrimnation in Enployment Act ("ADEA"), 29 U S.C. 8§ 621 et
seqg., and the fair enploynent provisions of the MHRA, Me. Rev.
Stat. Ann. tit. 5, 8 4571 et seq., as well as intentiona
infliction of enotional distress. Nal co countercl ai nmed that
Wal t on had breached the nonconpetition agreenment by accepting
enpl oynent with a Nalco conpetitor. |In due course, the district
court denied Walton's nmotion to anend the conplaint to include
a defamation claim granted partial summary judgnment to Nal co on
the issue of Walton's liability under the counterclaim and
reserved for trial the issue of damages under the counterclaim

At trial, Nalco's counterclai mwas dism ssed after all
its evidence on damages had been excluded. The district court
entered judgnent as a matter of law for Nalco on the Wlton
state-law claim for intentional infliction of enotiona
di stress. At the conclusion of the trial, the jury returned
verdi cts on the ADEA and MHRA cl ai ns, awardi ng Walton $57,872 in
back pay, $250,000 for pain and suffering, and $1,250,000 in
puni tive damages. The district court reduced the total jury
award to $357,872, consistent with the limtations prescribed in
t he ADEA and t he MHRA.

I

DI SCUSSI ON

A. The WAl t on Appeal




1. The Intentional Infliction of Enptional Distress Claim

Walton first contends that there was enough evidence
to establish that Nalco intended to inflict enotional distress
by discharging him Judgnents entered as a matter of |aw are
reviewed de novo, and wll be affirmed "only if, after
scrutinizing the proof and i nferences derivable therefromin the
light nost hospitable to [Walton], we determine that a
reasonabl e factfinder could have reached but one concl usion:

that [Nalco] was] entitled to judgnent." Fleet Nat'l Bank v.

Anchor Media Tel evision, Inc., 45 F.3d 546, 552 (1st Cir. 1995).°

Wal t on had the burden to prove that

(1) [Nalco] intentionally or recklessly
inflicted severe enotional distress or was
certain that such distress would result from
[Its] conduct; (2) the conduct was so
extrenme and outrageous as to exceed all
possi bl e bounds of decency and nust be

regar ded as atroci ous, and utterly
intolerable in a civilized community; (3)
[Nal co's] actions . . . caused [his]
enmotional distress; and (4) the enotional
distress . . . was sO0 severe that no
reasonabl e [person] could be expected to
endure it.
Vogt v. Churchill, 679 A 2d 522, 524 (Me. 1996) (internal
citations and quotation marks omtted). Mor eover, it was

SAs we conclude that there was insufficient evidence to
support the "intentional infliction" claim see infra, we need
not discuss an alternative basis for its disnm ssal, viz., that
the MHRA preenpts all clainms for enploynent-related enotiona
di stress.



necessary for the district court, in its "gatekeeper"” role, to
determine, in the first instance, "'whether [Nalco' s] conduct
may reasonably be regarded as so extrene and outrageous [as] to

permt recovery.'" Chanpagne v. Md-Miine Med. Cir., 711 A 2d

842, 847 (Me. 1998) (citation omtted).

Walton insists that the evidence denonstrated the
requi site "extrenme and outrageous” conduct, in that Nalco (i)
abused its position of authority, gqua enployer; (ii) threatened
his livelihood and professional reputation by attenpting to
pressure himto accept a buy-out package; and (iii) subjected

him to undue "humliation" by, inter alia, transferring his

sal es accounts to a | ess experienced enpl oyee, pronulgating a
fal se and deneani ng job-performance review, and repossessing
conpany property from himin the presence of his famly and
nei ghbors.

The district court correctly ruled that Walton's cl ai nf

®See, e.qg., Staples v. Bangor Hydro-Elec. Co., 561 A 2d 499,
501 (Me. 1989) (holding that supervisor, who hum |iated enpl oyee
during staff neetings, dempted him wi thout cause, and falsely
accused him of professional inconpetence, had not engaged in
“extreme and outrageous” conduct); see also Geen v. Me. Sch
Admin. Dist. No. 77, 52 F. Supp. 2d 98, 114 (D. Me. 1999)
(noting that denial of tenure to teacher, though arguably
violative of the retaliation provision in the MHRA, was not
"extreme and outrageous”); Krennerich v. Town of Bristol, 943 F.
Supp. 1345, 1356-57 (D. Me. 1996) (observing that an
intentional-infliction claim relying solely on wongful
termnation in violation of nunicipal enployee's due process
rights, failed to neet "extrene and outrageous” standard).
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shoul d be di sm ssed because the evidence failed, as a nmatter of
Mai ne |l aw, " to denponstrate an intentional infliction of enptiona
di stress.

2. The Mbtion to Amend

Wal t on next contends that the district court erred in
denying, as untinely, his notions to anmend his conpl ai nt —nade
i medi ately before and after trial —to include a defamation
cl ai m under Maine | aw. See Fed. R. Civ. P. 15(a), (b). We

review only for abuse of discretion. See Kenper Ins. Cos. V.

Fed. Express Corp., 252 F.3d 509, 512 (1st Cir. 2001); Quaker

State Ol Ref. Corp. v. Garrity Gl Co., Inc., 884 F.2d 1510,

1517 (1st Cir. 1989) (trial court considering proposed anmendnent
nmust "examne the totality of the circunmstances and exercise
sound discretion in light of the pertinent bal ance of equitable

considerations”). Although "leave [to amend] shall be freely

The cases Walton cites are factually inapposite and
i nconclusive. Two cases involved elderly parents’ clains that
their children had engaged in inhumane attenpts to evict them
from the famly home after the title to the hone had been
conveyed to the children by the parents. See Moulton wv.
Moul ton, 707 A.2d 74, 76 (Me. 1998); Latrenore v. Latrenore, 584
A.2d 626, 630 (Me. 1990). Such extreme conduct within a famly
plainly entailed the infliction of nuch greater enpotional
distress than that involved in the instant enployer-enpl oyee
relationship. The third case cited by Walton involved an ex-
husband’ s unrel enting, seven-nonth canpaign to have his fornmer
spouse's divorce attorney brought up on professional m sconduct
charges, and the placenent of |ocal newspaper ads publicizing
t hose unfounded charges. See Vogt, 679 A 2d at 524.
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given when justice so requires[,]" Fed. R Civ. P. 15(a),
"parties seeking the benefit of . . . [Rule 15(a)'s] liberality
[ must] exercise due diligence; unseemy delay, in conbination
with other factors, my warrant denial of a suggested

amendnment . " Quaker State, 884 F.2d at 1517 (anendnments nay be

forecl osed where nmovant’s delay is "extreme" or unexplained).
The first motion to anend the Walton conplaint was
submtted eight nonths after the due date prescribed in the
scheduling order, six nmonths after discovery closed, and one
week prior to the trial date initially established by the
district court.® Yet Walton offered neither an explanation nor
a justification for the inordinate delays, relying instead on
t he naked assertion that Nalco could not have been prejudiced.
Wal ton nonet hel ess insists that his post-trial notion
to conformthe conplaint to the evidence is distinguishable, in
that Nalco inplicitly consented to the trial of his defamation
claim By way of exanple, Walton points to evidence that Nal co

personnel falsely represented that he was inconpetent, and

8Cf., e.qg., Jordan v. Hawker Dayton Corp., 62 F.3d 29, 33
(1st Cir. 1995) (no abuse of discretion where amendnent was
filed four nonths after scheduling order deadline and a few days
prior to close of discovery); Quaker State, 884 F.2d at 1517-18
(nrotion to anend filed within three weeks of deadline for filing
sunmary judgrment notions held untimely where "[t] he facts upon
whi ch the proposed [ anendnent] rested were known to [the novant ]
all along").
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contends that falsity is an elenment of his defamation claim
Hi s characterization m sses the mark.

"*Consent to the trial of an issue nmay be inplied if,
during the trial, a party acquiesces in the introduction of

evi dence which is relevant only to that issue.'" United States

v. Davis, 261 F.3d 1, 59-60 (1st Cir. 2001) (enphasis in
original; citation omtted). In the present case, however,
where evidence of the alleged falsifications by Nalco
representatives was i ndependently material to establish pretext
on the Walton age-di scrim nation clains under the ADEA and VHRA,
the district court did not abuse its discretion by denying

Wal ton's anendatory notions.

B. The Nal co Cross-Appeal

1. Proof of the Maine Human Ri ghts Comm ssi on Charge

The cross-appeal is predicated on the contention that
Nal co was entitled to judgment as a matter of law, on the MHRA
age-di scrimnation claim brought by Walton, because Miine |aw
all ows neither damages nor attorney fees unless the plaintiff
"al | eges and establishes" that the MHRC has taken final action
on the admnistrative charge or issued a right-to-sue letter.

See Me. Rev. Stat. Ann. tit. 5, 8§ 4622 (1)(C); see also Gordan
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v. Cummings, 756 A.2d 942, 944-45 (Me. 2000).° The district
court ruled that Nalco waived its contention by (i) failing to
raise it, either inits answer or as an affirmative defense, and
(ii) engaging in "trial by anmbush” by w thholding its objection
until the close of Walton's evidence.

The Mai ne Suprene Judicial Court (“SJC') has yet to
determine the proper allocation of burdens of proof under
section 4622. Consequently, we nust nake "an infornmed prophecy
of what the [SJC] would do in the same situation," seeking
"gui dance in analogous state court decisions, persuasive
adj udi cations by courts of sister states, |earned treatises, and
public policy considerations identified in state decisional

| aw. Blinzler v. Marriott Int’l, Inc.

, 81 F.3d 1148, 1151 (1st

Cir. 1996). We review statutory interpretations de novo. See

Laaman v. Warden, N.H. State Prison, 238 F.3d 14, 16 (1st Cir.

2001).
Section 4622, by its plain |anguage, precludes any
characterization of the MHRC exhaustion issue as a nere

affirmati ve defense,® since it explicitly states that the

The Nalco cross-appeal, if successful, would reduce
Walton’s net recovery from $357,872 to $115,744, the maxi num
al | owabl e under the ADEA. See 29 U.S.C. 8§ 216, 626(h).

Walton's citations to case law holding that various
statutory limts on damages are affirmati ve defenses, which may
be wai ved unl ess pl eaded, are i napposite. See Jakobsen v. Mass.

14



plaintiff, rather than the defendant, nust "plead[]" the
requisite MHRC filing. Cf. Fed. R Civ. P. 811 On the other
hand, the section 4622 requirenent, strictly speaking, is not an
el ement of the statutory age-discrimnation claim since it does
not preclude a jury finding of discrim nation, but nerely limts
the types of recovery available to prevailing plaintiffs.??

Si nce section 4622 nore closely resenbles a condition

precedent, cf. Jensen v. Frank, 912 F.2d 517, 520 (1st Cir 1990)

(noting that Title VII exhaustion requirenent is "condition

precedent” to suit); MHRC v. Local 1361, UPIU AFL-CIO, 383 A 2d
369, 375 (Me. 1978) (observing that Title VII case |aw may
provi de guidance in interpreting MHRA), it is governed by Fed.
R Civ. P. 9(c), see 5 Charles A Wight & Arthur R Mller,

Federal Practice and Procedure 8 1302, (2d ed. 1987) ("[Rule

Port Auth., 520 F.2d 810, 813 (1st Cir. 1975). Unlike section
4622, statutory "caps" on damages do not depend upon any pre-
suit conduct by the plaintiff, but nmerely delimt arbitrarily
t he maxi num exposure to damages for any defendant.

HAs the section 4622 requirenment is nonjurisdictional, it
may be waived. Cf. ORourke v. City of Providence, 235 F.3d
713, 725 (1st Cir. 2001) (noting that Title VII exhaustion
requi rement is nonjurisdictional). Here, however, the issue is
whet her Nal co wai ved the requirenent.

21 f section 4622 were an el enent of an MRHA claim arguably
Nal co coul d have del ayed, until the close of Walton’s evi dence,
before noving for a Rule 12(b)(6) dism ssal, which nay even be
raised for the first time at trial. See Fed. R. Civ. P. 8 &
12(h)(2).

15



9(c)] is applicable in all actions in the federal courts, even
when the pleading practice in the state in which the court is

sitting is different.").

Federal Rule of Civil Procedure 9(c) provides as
fol | ows:

I n pl eadi ng the performance or occurrence of

conditions precedent, it is sufficient to

aver generally that all conditions precedent

have been performed or have occurred. A

deni al of performance or occurrence shall be

made specifically and with particularity,

but when so nmade the party pleading the

per f ormance or occurrence has the burden of

proving it.13
Fed. R Civ. P. 9(c). "Rule 9(c) has the effect of forcing

def endant to raise the issue [of nonconpliance with a condition
precedent] whenever he believes there actually is a question

about performance.” 5 Wight & MIler 8§ 1304; id. 8 1302 ("Rule

9(c) is designed to elimnate the detailed and |largely
unnecessary avernents that resulted under common | aw procedur e,
and to prevent nonneritorious dismssals for failure to plead
the fulfillnment of conditions precedent that are not at issue in

the suit.").

BRule 9(c) governs not only contractual conditions
precedent, but statutory conditions precedent as well, such as
section 4622. See 5Wight & MIler 8§ 1303 n.1; see also, e.qg.,
Weir v. United States, 310 F.2d 149, 155 (8th Cir. 1962); cf.
Vasys v. Metro. Dist. Commin, 438 N E. 2d 836, 840 n.4 (Mass.
1982) .
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As we have noted, supra, section 4622 explicitly
requires that the plaintiff plead the requisite MHRC filing.
Consequently, provided the conpl aint includes a general avernent
that all conditions precedent to suit or recovery have been net,
and the "defendant does not deny the satisfaction of the
precondi tions specifically and with particularity, then the
plaintiff’s allegations are assumed adm tted, and the def endant
cannot later assert that a condition precedent has not been

met . Jackson v. Seaboard Coast Line R. R. Co., 678 F.2d 992,

1010 (11th Cir. 1982). 14

Accordingly, the appropriate inquiry in the present
case is whether either the original or anmended conplaint
i ncluded an adequate "general avernent" that Walton had nmet all
conditions precedent to the recovery of danages under the MVHRA,
even t hough neither conplaint explicitly alleged that Walton had
filed an MHRC charge. The original conplaint alleged that
Walton had satisfied "all conditions precedent to jurisdiction

under the ADEA," including the tinely filing of a discrimnation

14Some courts have held that where a plaintiff utterly fails
to plead a general avernment, the defendant need not assert
“"failure of performance"” as an affirmative defense in order to
preserve the issue, but instead may raise the issue for the
first time at trial. See 5 Wight & MIler 8§ 1304; see also 2
James W Moore, Moore's Federal Practice 8 9.04[1] (3d ed. 1997)
("Neither Rule 9(c) nor Rule 8(a)(2) expressly requires that the
per f ormance or occurrence of conditions precedent be pled at all
by a claimant.").
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charge with the EEOC. Mor eover, Count 1 —the ADEA claim —
al | eged “damages, including, but not limted to | oss of incone,
| oss of benefits, |iquidated danages, attorneys' fees, costs,
prejudgnent interest, and declaratory and injunctive relief.”

Further, the prayer for relief in Count 1 demanded al |
avai l abl e renedi es under the Maine Human Rights Act including
rei nstatenment, back pay and penal damages . . . [and] such ot her
relief and further relief as the Court deenms just and proper."

Finally, the anended conpl ai nt made crystal clear that

Count 1 of the original conplaint had been brought under both

the ADEA and the MHRA and that Walton was denmandi ng "danages,

i ncluding, but not limted to, |oss of inconme, |oss of benefits,
i qui dated damages, att or neys' f ees, cost s, pr ej udgnent
interest, and declaratory and injunctive relief." (Enphasis
added.) Yet Nalco neither opposed the motion to amend the

conpl aint, nor submtted an anmended answer.®

At trial, Nalco mmintained that it had preserved its
obj ection by pleading, in its original answer, the general
def ense of "failure to state a claim' pursuant to Rule 12(b)(6).
See Fed. R Civ. P. 12(b)(6). Absent any indication of the
case-specific basis for the objection, however, its Rule
12(b)(6) objection was insufficient to place a condition
precedent, such as section 4622, in issue. See EEOC v. Standard
Forge & Axle Co., 496 F.2d 1392, 1395 (5th Cr. 1974) (noting
that, where Title VII claimant carried burden under Rule 9(c),
with general avernent that "all conditions precedent to the
institution of this lawsuit have been fulfilled[,]" defendant
was not entitled to dismssal for want of nore definite
statenent, pursuant to Rule 12(e), since defendant never denied

18



Under the li beral "notice pl eadi ng" standards, see Fed.
R Civ. P. 8(e)(1) & (f), these original and anmended conpl ai nts
nmet the "general avernment"” requirements prescribed by Rule 9(c).
Al t hough the conplaints neither explicitly alleged conpliance
with all preconditions to recovery under the WMHRA, nor with the
requi rement that an MHRC charge be filed, such conpliance was

plainly inmplicit. Cf., e.q., Kiernan v. Zurich Cos., 150 F.3d

1120, 1123 (9th Cir. 1998) (holding it sufficient to satisfy
"the | oose guidelines of Rule 9(c)" that plaintiff allege that
i nsurance policy was in "full force and effect," thus by
inplication that all conditions precedent to valid policy were
met) .

First, Walton al |l eged that he had fil ed an EEOCC char ge.

Second, it is common practice to file sinmultaneous EEOC and MHRC

plaintiff's satisfaction of conditions precedent, "specifically
and with particularity"); Vasys, 438 N.E.2d at 840 n.5 ("A bare
al l egation, in a responsive pleading, that the conplaint fails
to state a clai mupon which relief can be granted (as was nade
by the defendant in its answer) would not be sufficient to
preserve a clainm that plaintiff failed to satisfy a condition
precedent.); see also Brooks v. Minroe Sys. for Bus., Inc., 873
F.2d 202, 205 (8th Cir. 1989) ("[Mere assertion [in answer] of
"failure to state a claim was not specific enough to [preserve]
the issue" as to whether plaintiff failed to file an EEOC
charge.); see also 5 Wight & Mller 8§ 1304 ("A party who
intends to controvert the claimnt's general allegation of
performance [of a condition precedent] thus is given the burden
of identifying those conditions he believes are unfulfilled and
wishes to put into issue; he cannot raise an issue of
nonperformance by a general denial or by asserting that the
plaintiff has failed to state a claimfor relief.").

19



char ges. Furt hernore, by explicitly demandi ng MHRA danmges,
both in the original and amended conplaints, Walton plainly

placed Nalco on reasonable notice that he was clainng

conpliance with section 4622. |Indeed, at trial Nalco’s counsel
acknow edged: “"1"I'l be candid to say | did not have in mnd
this [affirmative defense] when | drafted the answer."?!®

Consequently, the parties proceeded to trial with no hint
what soever that section 4622 conpliance was in dispute.
Accordingly, the district court correctly rejected the notion
for judgnent as a matter of |law on the MHRA claim

The Age-Di scrinnation ClaimeEvidence

Nal co contends that the evidence was insufficient to
support the jury verdicts on the ADEA and MHRA cl ai ns. We
review these Rule 50 notions de novo, drawing all reasonable

inferences in favor of the prevailing party. See Negron v.

Caleb Brett U.S.A., Inc., 212 F.3d 666, 668 (1st Cir. 2000). W

must affirm wunless the evidence was so strongly and

¥In addition, there is no serious dispute that Walton
received a right-to-sue letter from the MHRC, as a copy was
attached to his opposition. Accordingly, the Nalco cross-appeal
reduces to the technical contentions that the | etter was neither
aut henticated nor introduced in evidence. Thus, there was no
substantial contention that Walton in fact failed to conply with
section 4622. Cf. Harris v. Int’'|l Paper Co., 765 F. Supp. 15009,
1525 (D. Me. 1991) ("Civil penalties are not available in this
case because Plaintiffsfailedto file a conplaint with the MHRC
before bringing suit in this Court.") (enphasis added).

20



overwhel m ngly" inconsistent wth the verdicts that no
reasonable jury could have returned them See id. (citation
omtted). This demandi ng standard was not nmet.

Nal co contends that Walton was di scharged due to his
refusal to sign the enploynment agreenent tendered to him and
that his age was immterial. The record evidence nonethel ess
reasonably permtted a contrary inference. Wal t on adduced
conpetent evidence that Vice-President Yankowski, who attenpted
to intimdate Walton into accepting early retirenment, had
rel ated several anecdotes regarding former enpl oyees of Walton's
vintage who had been forced into early retirenment by Nalco
More particularly, Yankowski stated to another Nalco enpl oyee:
"We can't have a man in his sixties [viz., Walton] sitting on
hi s accounts coasting. We need to get a young rep in there

selling business.” Wlton thus presented conpetent evidence of

an age-based aninus by a Nalco decisionmker. See Kirk wv.

Hitchcock Cinic, 261 F.3d 75, 79 (1st Cir. 2001) (noting that

direct evidence of discrimnatory aninmus may consist of

statements by a decisionmaker that directly reflect the

al l eged aninus and bear squarely on the contested enploynment

decision'") (citation omtted).
Mor eover, WAl t on adduced evi dence t hat Nal co maneuvered
to establish a pretextual basis for discharging him See

21



Santi ago- Ranps v. Centennial P.R. Wreless Corp., 217 F.3d 46,

56 (1st Cir. 2000) (noting that pretext may be established with
evidence that "nondiscrimnatory reasons were after-the-fact
justifications, provided subsequent to the beginning of |ega
action"). After Nalco received a letter, from Walton's
attorney, claimng age discrimnation, Joseph Carney, Walton's
direct supervisor, adm nistered the so-called Personnel
Regeneration Form to Walton at Yankowski's direction, which
purported to show that Walton was not a conpetent sal esman. At
trial, however, Wilton adduced conpelling evidence of his
conpetence as a sal esman, evidence Nal co conveniently excl uded
fromconsideration in its final evaluation. For exanple, Nalco
never received a client conplaint regarding Walton's work
performance. Moreover, Walton had |ong been the "highest
grossing” salesman in his territory, and consistently enjoyed
exceptional customer loyalty as evidenced by the fact that he
had never lost a client in nore than twenty years. Furthernore,
his supervisor testified that Wilton was "outstanding at
building relationships with his customers.” Addi tionally,
rat her than denonstrating laxity in devel opi ng new busi ness, the

sal es volune generated by Walton increased by 92% even as Nal co

was transferring 20% of Walton's client accounts to Mal bon, his

desi gnat ed repl acenment. Moreover, even though the performance
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eval uation prepared by Nalco assigned Walton a "deficient"
rating in regard to producing a business plan, it omtted
mention that Walton already had been excluded from Nalco
meetings at which new sal es prospects were divided anongst his
fell ow sal es associates. |In addition, though Walton was rated
"deficient” in recordkeeping, Nalco adduced no sales reports
supporting its assessnent.

Finally, given the record evidence before it, the jury
reasonably could have found that Nalco orchestrated the
Personnel Regeneration Form as pretextual support for its age-

based decision to discharge \Wlton. See Santiago- Ranps, 217

F.3d at 56 (noting that nmeno setting forth legitimte grounds
for dischargi ng enpl oyee, prepared after it became apparent that
former enployee was initiating litigation, could be considered
"pretextual post hoc justifications because [grounds] were only
provided in anticipation of litigation").

2. Adni ssi on of Age-related Remark by Yankowski

Nal co contends that the Yankowski statement —"[w]e
can't have a man in his sixties sitting on his accounts
coasting. . . . [w]le need to get a young rep in there selling
new business" — was irrelevant to the issue of age aninus

because Walton did not prove that Yankowski played any
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deci si onmaking role in the discharge.?’
Evidentiary rulings are reviewed for abuse of

di scretion. |nvest Almaz v. Tenple-1nland Forest Prods. Corp.,

243 F. 3d 57, 69 (1st Cir. 2001). Evidence that discrimnatory
remarks were made by persons in a position to influence the
chal | enged enpl oynment action nmay suffice to establish pretext.

See, e.0., Straughn v. Delta Airlines, Inc., 250 F.3d 23, 35

(1st Cir. 2001). The jury was entitled to disbelieve the trial
testinmony that Richard Miurphy unilaterally discharged Walton
wi t hout consultation or input from Yankowski, who was one of
Walton's superiors and the vice president for Nalco's eastern

sal es di vi sion. See Febres v. Chall enger Cari bbean Corp., 214

F.3d 57, 60-61 (1st Cir. 2000). Yankowski initiated not only
the conversations regarding Walton's retirenment plans, but also
the telltale age-related anecdotes. Mor eover, when Walton's
attorney advi sed Yankowski of the age-discrimnation clainms, it
was Yankowski who directed Carney to adm nister the so-called
Per sonnel Regeneration Formto Walton, see supra, whose grossly
i naccurate results strongly suggested a pretextual basis for the

Wal ton di scharge. Three nonths after the Personnel Regeneration

7By failing to renewits notion in limne at trial, Nalco
wai ved its contention that the chall enged testimony was unduly
prejudicial, hence excludable under Federal Rule of Evidence
403. See O Rourke v. City of Providence, 235 F.3d 713, 727 (1st
Cir. 2001).
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Form was adm ni stered to Walton, his enploynent was tern nated.

The jury reasonably could have inferred, wthout
difficulty, that Yankowski played a pivotal role in the
term nation decision inplenmented by Vice-President Mirphy, and
that the statenent Yankowski made to Ray Field, see supra note
3, was both directly related and tenporally proximate to the

chal | enged enpl oynent action. See Fernandes v. Costa Bros.

Masonry, Inc., 199 F.3d 572, 583 (1st Cir. 1999) (observing that

comment by deci si onmaker —"1 don't have to hire you | ocals or
Cape Verdean people” — was not nmere "stray remark"” where
enpl oyer refused to rehire people of Cape Verdean descent).?!®
The district court did not abuse its discretion by admtting the
Yankowski testinony.

3. Exclusion of the "Lost Profits" Evidence

Finally, Nalco contends that it was an abuse of
di scretion for the district court to exclude the evidence it
proffered in support of its counterclaimfor damages, viz., the
profits allegedly | ost due to Walton's post-discharge
solicitation of former Nalco clients in violation of the

nonconpetition agreenent. Specifically, Joseph Carney, the

18Al t hough the exact date of the Yankowski remark is
unclear, it occurred in 1997. Cf. McMIllan v. Mass. SPCA, 140
F.3d 288, 301 (1st Cir. 1998) (finding that remarks made several
years before challenged enploynent decision were tenporally
renot e)
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Nal co district sal es nanager for Miine, sought to tender a |ay
opinion as to the net profits |ost by Nalco. The opinion was
predi cated exclusively upon Carney's lay review of corporate
reports reflecting the gross profits generated by Nalco in its
Mai ne sales district. Carney concededly possessed no persona
or i ndependent know edge as to how the Nal co corporate data were
conpi | ed. Mor eover, these corporate reports contained data
pertaining exclusively to 1997, but none relating to the cruci al
1998- 99 peri od.

A trial court ruling excluding |lay-opinion testinony

is reviewed for a "clear abuse of discretion." United States v.

Vega- Fi gueroa, 234 F.3d 744, 755 (1st Cir. 2000); see Fed. R

Evid. 701. As we have explained, Rule 701 "permts the
rendering of lay opinion testinony when [it] is (a) 'rationally
based upon the perception of the witness,' and (b) 'helpful to
a clear understanding of the wtness' testinmony or the

determ nation of a fact in issue. Lynch v. City of Boston,

180 F.3d 1, 16 (1st Cir. 1999) (citation omtted). "[T] he
nodern trend favors the adm ssion of opinion testinony provided
it is well founded on personal know edge and susceptible to

cross-examnm nati on." Vega- Fi gueroa, 234 F.3d at 755. The

district court acted well wthin its broad discretion in

excl udi ng the Carney opinion testinony, which was based neither
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on personal know edge nor apposite data.

Affirned.
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